Novenber 24, 2003

Kennet h K. Fukunaga, Esquire

Fukunaga, Matayoshi, Hershey & Kuriyanma
G osvenor Center, Mauka Tower

737 Bishop Street, Suite 2890

Honol ul u, Hawaii 96813

Dear M. Fukunaga:

Re: List of Prospective Enployees of Mercy Anbul ance
Service Submtted to DAGS in Response to an Invitation
for Bid

Your letter to Attorney General Robert A Marks dated
May 25, 1993, which raises an issue concerning the Uniform
I nformation Practices Act (Mdified), chapter 92F, Hawaii Revi sed
Statutes ("U PA"), has been forwarded to the O fice of
I nformation Practices ("OP') for a reply in accordance with an
est abl i shed departnmental protocol.

Your firmrepresents Mercy Anmbul ance Service Hawaii, Inc.
("Mercy"), the successful bidder under Steps 1 and 2 of
Invitation for Bid No. F-93-260-M ("I FB") for emergency nedi ca
services for the County of Maui. This |IFB was issued by the
Depart ment of Accounting and General Services ("DAGS"), on behalf
of the State Departnent of Health ("DOH'), the contracting
agency.

In your letter to Attorney CGeneral Robert A. Marks, you
requested the Attorney CGeneral to nake a determ nation that a
list identifying individuals who have applied for positions with
Mercy as qualified Mobile Intensive Care Technicians ("M CTs")
and Enmergency Medical Technicians ("EMIs"), and other personnel
positions, be kept confidential until the effective date of the
contract, QOctober 1, 1993, rather than upon the list's due date,
June 2, 1993. This list was submtted as part of Step 3 of a
three step bidding process under the |IFB

The O P shall treat your letter dated May 25, 1993 as a
request for an advisory opinion under section 92F-42(3), Hawaili
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Revi sed St at ut es

| SSUE PRESENTED

Whet her, under the U PA DAGS or the DOH nust make avail abl e
for public inspection and copying a list submtted to it by Mercy
pursuant to Step 3 of an IFB for a contract to furnish energency
medi cal services for the County of Maui, which list contains the
names of qualified MCTs and EMIs who will be enpl oyed by Mercy
and perform energency nedi cal services.

BRI EF _ANSWER

"Any provision to the contrary notw t hstandi ng," each State
and county agency subject the U PA nust disclose "[g]overnnent
purchasing information, including all bid results, except to the
extent prohibited by section 92F-13." Haw. Rev. Stat.
092F-12(a) (3) ( Supp. 1992).

It is our opinion that the list of MCTs and EMIs submtted
by Mercy to DAGS constitutes "governnment purchasing information,”
since its subm ssion was required under Step 3 of DAGS |IFB for
ener gency nedi cal services.

Addi tionally, we conclude that under the facts presented,
none of the exceptions in section 92F-13, Hawaii Revi sed
Statutes, would permt DAGS to withhold Mercy's list frompublic
i nspection and copying. Specifically, for the reasons di scussed
below, it is our opinion that disclosure of the Iist would not
constitute a "clearly unwarranted invasion of personal privacy"
under the U PA because under section 92F-14(a), Hawaii Revi sed
Statutes, the public interest in disclosure outweighs the
personal privacy interests of individuals whose nanes appear on
the |ist.

Further, for the reasons detailed below, the OP does not
believe that the list submtted by Mercy is a governnent record
that, by its nature, "nust be confidential in order to avoid the
frustration of a legitimte governnent function.”" Haw. Rev.
Stat. 092F-13(3) ( Supp. 1992).

Because we find that none of the other exceptions in section
92F-13, Hawaii Revised Statutes, permt DAGS or the DOH to
wi thhold the list, we conclude that the |list nust be nmade
avai l abl e for inspection and copyi ng "upon request by any
person."” Haw. Rev. Stat. 092F-11(b) ( Supp. 1992).

FACTS

OP Op. Ltr. No. 93-5
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On April 6, 1993, DAGS issued a three step | FB on behal f of
the DOH, the contracting agency, for a contract to supply
enmergency nedi cal services for the County of Maui. Three bids
were received by the April 30, 1993 deadline set forth in the
| FB. Bids were submtted by Mercy, International Life Support
("ILS"), and National Medical Transportation Network, Inc., dba
MedTrans. Under Step 1 of the IFB evaluation, a five nenber
evaluation commttee reviewed the materials submtted by each
conpany under criteria specified in the IFB. After the review,
ILS, the current enmergency nedical services provider, received
100 points, Mercy received 98 points, and MedTrans recei ved 84
poi nt s.

According to your letter, in Step 2 of the |IFB evaluation
process, the bid prices were evaluated in relationship to the
poi nts received such that the bid price of each bidder was
i ncreased by 1% for every point under 100 points assigned to the
bi dder. Mercy energed as the | owest responsible bidder under
Step 2 with an evaluated bid price of $14,274,061, and received
notice on May 12, 1993 to proceed to Step 3.1

Step 3 of the IFB bid evaluation process is described by
docunents provided to the O P by DAGS, in part, as follows:

Step 3: The bidder who energes
successful under Steps 1 and 2 shall submt a
conplete Iist of names and qualifications of
all enpl oyees proposed to work under this
contract, as described in Specifications,
Section I1-B, PERSONNEL, Parts 1, 2, & 3. 1In
addition to the physician and key manager,
this list shall include nanes of at |east
twenty three (23) State of Hawaii certified
EMIs and at | east twenty three (23) State of
Hawaii certified MCTs. In the event that
the bidder is unable to neet this
requirenent, his bid will be automatically
rej ect ed.

| FB No. F-93-260-M Special Provisions, at SP-11 (rev. April 20,
1993). Mercy was required to submt this list on or before
June 2, 1993.

LS s evaluated bid price was $14, 717,925, or $443,864 nore
than the | owest eval uated bid.
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In your letter to the Attorney Ceneral, you stated that
Mercy believes that Step 3 is being used by the current energency
services provider, ILS, to prevent Mercy from bei ng awarded the
contract to supply energency nedical services to the County of
Maui .  You believe that docunments attached to your letter to the
Attorney Ceneral denonstrate that via tel ephone and tel efax,
efforts have been nmade to di scourage paranedics on Cahu and the
Big Island fromworking for Mercy. You also state that Mercy has
been inforned by ILS paranedics that there have been "threats of
term nation" and "verbal intimdation" calculated to convince ILS
enpl oyees not to accept Mercy's offer of enploynent.

I n accordance with the IFB, Mercy submtted a |ist
containing the nanes of 32 MCTs and 32 EMIs, and their
qualifications, to DAGS on June 2, 1993. Energency nedi cal
servi ces under the new contract are not scheduled to begin until
Cctober of 1993. Mercy believes that if the list of qualified
enpl oyees it submtted to DAGS is nade available for public
i nspection before the effective date of the contract, October 1,
1993, enployees currently enployed by ILS, either in the Counties
of Maui, Oahu, or Kauai wll be deterred from applying for
positions with Mercy. Mercy further believes that if the nanes
of these individuals are publicly disclosed, these individuals
may be subject to adverse enploynent action by their current
enpl oyer, ILS.

In a letter to the DOH dated June 2, 1993 from
Alan S. Konishi, attorney for ILS, ILS requested that a copy of
Mercy's list of EMIs and M CTs be made avail able for its
i nspection and copyi ng.

DI SCUSSI ON
| NTRODUCTI ON

The Ul PA states that "[e] xcept as provided in section
92F- 13, each agency shall nmake governnent records avail able for
i nspection and copyi ng upon request by any person.” Haw. Rev.
Stat. 092F-11(b) ( Supp. 1992). The term "governnent record"
means "information maintained by an agency in witten, auditory,
visual, electronic, or other physical form" Haw Rev. Stat.
092F-3 ( Supp. 1993); Kaapu v. Al oha Tower Devel opnent Cor p.
Haw. _ , No. 15775 (Feb. 25, 1993).

1. GOVERNVENT PURCHASI NG | NFORMATI ON AND BI D DOCUMENTS

Section 92F-12(a)(3), Hawaii Revised Statutes, requires, any
provision to the contrary notw t hstandi ng, that each agency shal
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make avail able for public inspection and copying during regul ar
busi ness hours "[g]overnment purchasing information, including
all bid results, except to the extent prohibited by section

92F-13." In OP Opinion Letter No. 91-14 at 4-6 (Aug. 28, 1991),
we noted that this provision was included in the U PA largely as
a result of recommendations set forth in Vol. | Report of the

Governor's Committee on Public Records and Privacy (1987)“ which
underscored the substantial public interest in the disclosure of
i nformati on concerning "bid docunents and results,” and in
"governnent purchasing information":

The next issue raised was the

avai lability of bid docunents and results.
There was however, very little dispute over
this issue. It is agreed that the docunents
and results are avail abl e though not until
the time of the award since the prenmature
rel ease of information m ght underm ne the
pur pose of the bid process. See Conptroller
Russel Nagata (Il at 13) and Honol ul u
Managi ng Director Jereny Harris (Il at 116).

Both al so noted that even after award, there
may be sonme material that should remain
confidential either because it involves trade
secrets (Nagata and Harris) or personal
information (Harris). As Harris noted,
however, the burden is on the bidder to
establish that any material should be
confidential.

Al so raised was the availability of
gover nment spending i nformati on. The basic
thrust 1s that anytine taxpayer noney is
spent, the taxpayers have a right to see how
it was spent. See Joseph Bazenore, Hawaii
Bui | di ng and Construction Trades Council,
AFL-CIO (I'l at 199 and I(H) at 35-37). See
al so Kelly Aver (I(H) at 2), who felt such
i nformati on should be avail able to nonitor
abuse. To sone degree, this is covered by

When the Legislature adopted the U PA, it acknow edged the
"hercul ean efforts"” of the Governor's Commttee on Public Records
and Privacy, and the inportant role that its recomendations pl ayed
indrafting the UPA See S. Stand. Conm Rep. No. 2580, 14th
Leg., 1988 Reg. Sess., Haw. S.J. 1093, 1095 (1988).

OP Op. Ltr. No. 93-5
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i ssues di scussed above under such headi ngs as
gover nment enpl oyees, public works, and bid
results. There is also, however, a desire to
ensure that all State and county purchasi ng
information is avallable. See James Wall ace
(I'(H) at 16-17). As a Conmttee nenber put
it: "Governnent should never stop short of
conpl ete openness in this area.” |If for no
ot her reason, taxpayers need the assurance of
knowi ng that this information is accessible.
Moreover, it is unlikely that persona

i nformati on should be nuch of a concern and
vendors who do business with the State should
not have an expectation of privacy as to that
sal e.

Vol . | Report of the Governor's Conmttee on Public Records and
Privacy, 114 (1987) (enphases in original).

In our opinion, the |ist of enployees submtted by Mercy to
DAGS constitutes "governnent purchasing information" within the
meani ng of section 92F-12(a)(3), Hawaii Revised Statutes. As
part of Step 3 of the IFB, Mercy was required to submt this
docunent to DAGS, or its bid would be automatically rejected.
The list is an integral part of DAGS bidding process for
ener gency anbul ance servi ces.

Only two exceptions in section 92F-13, Hawaii Revi sed
Statutes, would arguably permt DAGS to withhold the |i st
submtted by Mercy from public inspection and copying upon
request. We now turn to an exam nation of these exceptions.

I11. CLEARLY UNWARRANTED | NVASI ON OF PERSONAL PRI VACY

Section 92F-13(1), Hawaii Revised Statutes, provides that an
agency is not required to disclose "[g]overnnment records, which
i f disclosed, would constitute a clearly unwarranted invasi on of
personal privacy." Under the U PA, the "[d]isclosure of a
government record shall not constitute a clearly unwarranted
i nvasi on of personal privacy if the public interest in disclosure
outwei ghs the privacy interests of the individual." Haw. Rev.
Stat. [J92F-13(1) ( Supp. 1992).°

%See al so, Haw. Rev. Stat. § 92F-2 (Supp. 1992) (one of U PA's
purposes is to "[b]alance the individual privacy interest and the
public access interest, allow ng access unless it would constitute
a clearly unwarranted i nvasion of personal privacy").

OP Op. Ltr. No. 93-5
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Under this balancing test, "if a privacy interest is not
"significant,' a scintilla of public interest in disclosure wll
preclude a finding of a clearly unwarranted invasi on of personal
privacy." H Conf. Comm Rep. No. 112-88, 14th Leg., 1988 Reg.
Sess., Haw. H J. 817, 818 (1988); S. Conf. Conm Rep. No. 235,
14t h Leg., 1988 Reg. Sess., Haw. S.J. 689, 690 (1988). I ndeed,
the legislative history of the U PA s privacy exception indicates
that it only applies if an individual's privacy interest is
significant. See id. ("[o]nce a significant privacy interest is
found, the privacy interest will be bal anced agai nst the public
interest in disclosure").

In OP Opinion Letter No. 90-15 at 8 (April 9, 1990) we
stated that "[w] e have serious doubts concerni ng whet her section
92F-12(a)(3), Hawaii Revised Statutes, was intended to permt
agencies to withhold information under the U PA s privacy
exception," noting that the Governor's Commttee on Public
Records and Privacy observed that vendors who do business with
the State should not have an expectation of privacy as to that
sal e.

It is also ararity that bid docunents or governnent
purchasing information contain information in which an
I ndi vidual* has a significant privacy interest. Nevertheless, we
shal | exam ne whet her, under section 92F-13(1), Hawaii Revised
Statutes, the disclosure of the nanmes of individuals who appear
on the list submtted to DAGS by Mercy would constitute a clearly
unwarranted i nvasi on of personal privacy under the U PA.

A. Existence of Significant Privacy Interest

Your May 25, 1993 letter to Attorney Ceneral Robert A
Mar ks indicates that "Mercy has prom sed confidentiality inits
enpl oynent agreenent with the current Maui County workforce."
Mercy asserts that Mercy applicants have a significant privacy
interest in this personnel related information.?®

“Only "individual s" have cogni zabl e personal privacy interests
under the U PA Under the UPA the term"individual" neans a

"natural person." Haw. Rev. Stat. § 92F-3 (Supp. 1992). Thus, as
a corporate entity, Mercy does not have a significant personal
privacy interest in information submtted to DAGS. See generally
AP Q. Ltr. No. 92-17 (Sept. 2, 1992) (disclosure of information
regarding the Hawaii Visitors Bureau found not to constitute a
clearly unwarranted invasi on of personal privacy).

°By anal ogy, see, e.g., Haw. Rev. Stat. § 92F-14(b)(4) and (5)
OP Op. Ltr. No. 93-5
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Wil e we have serious reservations about whether Mercy
applicants have a significant privacy interest in the fact that
their nanes appear on the list, for purposes of this opinion we
shal | assune that individuals who have applied for positions as
M CTs and EMIs with Mercy have a significant privacy interest in
this fact.

B. Application of UPA s Public Interest Bal ancing Test

As stated above, the U PA provides that the disclosure of a
government record shall not constitute a clearly unwarranted
i nvasi on of personal privacy if the public interest in disclosure
outwei ghs the privacy interests of the individual. Haw Rev.
Stat. [MM92F-2 and 92F-14(a) ( Supp. 1992).

The federal Freedom of Information Act, 5 U S.C. [552
(1988) ("FO A") also uses this public interest balancing test for
determning the applicability of FOA s clearly unwarranted
i nvasi on of privacy exenption, FOA' s Exenption 6. The U S
Suprenme Court has held that in assaying the "public interest,"” it
IS necessary to examne "the nature of the requested docunent and
its relationship to "the basic purpose of FOA to open agency
action to the light of public scrutiny."™ U S. Dep't of Justice
v. Reporters Comm for Freedomof the Press, 489 U S. 749 (1989).

The Court al so reasoned that the "public interest” to be
considered is the public interest in the disclosure of
information that "sheds |ight on an agency's performance of its
duties,"” or that inforns the public "what their governnent is up
to." Reporters Commttee, 489 U. S. 773. The Court went on to
st at e:

That purpose, however, is not fostered by

di scl osure of information about private
citizens that is accunulated in various
government files but that reveals little or
not hi ng about an agency’s own conduct. 1In
this case--and presunably in the typical case
in which one private citizen is seeking

i nformati on about another--the requester does
not intend to discover anything about the
conduct of the agency that has possession of
the requested records. |ndeed, response to
this request would not shed Tight upon any
Gover nment agency or official

(Supp. 1992).
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Reporters Comnmttee, 489 U S. 773 (enphases added).

The U. S. Suprene Court has al so described the purpose of the
FO A as foll ows:

The basic purpose of [the] FOA is to ensure
an informed citizenry, vital to the
functioning of a denocratic society, needed
to check against corruption and to hold the
governors accountable to the governed.

NLRB v. Robbins Tire & Rubber Co., 437 U. S. 214, 242 (1978).

In applying the U PA s public interest balancing test, we
believe that it nust also be applied in |ight of the policies
that underlie the U PA which include the "[e] nhancenent of
governnental accountability through a general policy of access to
government records" and pronoting the public interest in
di sclosure. Haw. Rev. Stat. 092F-2 ( Supp. 1992).

We believe that there is a considerable public interest in
the disclosure of the list of individuals that Mercy has
submtted to DAGS, which sets forth the nanmes of M CTs and EMIs
that Mercy "proposes to work"™ under the State contract. The
public access interest at stake is whether any vendor who
proposes to do business with the governnment possesses qualified
prof essi onal personnel. This interest is further enhanced, when
t he personnel will be performng what is perceived as a
traditional governnmental function, the furnishing of emergency
medi cal services to county residents.?®

The di scl osure of the nanmes of the individuals who Mercy
proposes to work under the State contract would al so pronote
governnmental accountability and shed significant |ight upon the
deci sions and actions of two State governnent agencies, DAGS and

®Under section 321-224(2), Hawaii Revised Statutes, the DOH is
directed to "[e]stablish energency nedical services throughout the
State, which shall neet the requirenents of this part, subject to
section 321-228." Section 321-228, Hawaii Revised Stat utes,
provides that the DOH may contract to provi de energency nedica
services or any necessary conponent of a county emergency services
systemin conformance with the state system It also provides that
the DOH shal | operate energency nedical anbul ance services or
contract with a private agency in those counties that do not apply
to the DOH to operate their own energency nedi cal services.

OP Op. Ltr. No. 93-5
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the DOH  Specifically, the award of a contract for energency
medi cal services in the County of Maui has aroused consi derabl e
public interest, attention, and controversy. The strength of the
public interest in disclosure is neither enhanced nor di m ni shed
by the existence of a community uproar. \What is inportant is
that in the absence of the public's access to the nanmes submtted
by Mercy to DAGS, the public is deprived of an inportant neans to
det er m ne whet her DAGS has awarded the contract for energency
medi cal services to a vendor whose professional staff is
qualified to provide such services. Likew se, w thout access to
this information, the public is deprived of a meani ngful
yardstick with which to neasure whether Mercy, the | ow bidder,
has nmet the m ninumrequirenents established in the |IFB, and

whet her DAGS has awarded the contract to the qualified bidder.

Furthernore, and very inportantly, the disclosure of Mercy's
list will shed neaningful |ight upon whether the DOH is
responsi bly performng its role under chapter 321, Hawaii Revi sed
Statutes, to "establish, adm nister, and maintain" energency
nedi cal services throughout the State. Haw. Rev. Stat. [0321-223
(1985) .

Addi tionally, when the Legislature adopted the U PA it
provided that "[a]ny provision to the contrary notw thstandi ng,"
each agency shall disclose the nanme and busi ness address of any
i ndi vidual holding a license or permt granted by an agency,
including the type of license or permt held, and the status of
the license. Haw. Rev. Stat. 092F-12(a)(13) ( Supp. 1992).

Under part Il of chapter 453, Hawaii Revised Statutes, the
practice of any enmergency nedi cal services by an individual who
is not licensed to practice nedicine or nursing under chapters
453 or 457, Hawaii Revised Statutes, is subject to certification
by the Board of Medical Exam ners. Thus, the names and busi ness
addresses of EMIs and M CTs certified by the Board of Medi cal
Examners is a matter of public record. See OP Op. Ltr. No.
92-18 (Sept. 6, 1992) (the term"license" includes "permssion
granted by a conpetent authority to engage in a business or
occupation or an activity otherw se unlawful ").

Wi | e individuals who have applied for positions with Mercy
may possess a privacy interest in this fact, we believe that in
gi ving due consideration to the policies underlying the U PA on
bal ance, the public interest in disclosure of the list of
proposed workers submtted by Mercy outwei ghs the individuals'
privacy interests. Accordingly, we conclude that under the U PA,
the disclosure of the list submtted by Mercy woul d not
constitute a "clearly unwarranted invasi on of personal privacy."

OP Op. Ltr. No. 93-5
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However, consistent with several previous O P advisory
opinion letters, DAGS and the DOH should not disclose the hone
addresses, hone tel ephone nunbers, or simlar personal
information relating to individuals on the list, to avoid a
clearly unwarranted invasion of personal privacy under section
92F-13(1), Hawaii Revised Statutes.

We now turn to a consideration of whether the list submtted
by Mercy is protected under the exception set forth in section
92F-13(3), Hawaii Revised Statutes.

V. FRUSTRATI ON OF A LEGQ TI MATE GOVERNVENT FUNCTI ON

Under section 92F-13(3), Hawaii Revised Statutes, an agency
is not required to disclose "[g]overnnent records that, by their
nature, nust be confidential in order to avoid the frustration of
a legitimte governnent function."” In Senate Standing Conmttee
Report No. 2580, dated March 31, 1988, the Legislature clarified
this exception by providing exanples of information that may be
withheld if its disclosure would result in the frustration of a
| egitimate governnment function. This conmttee report provides
in pertinent part:

(b) Frustration of legitimte
governnment function. The followng are
exanpl es of records which need not be
di scl osed, if disclosure would frustrate a
| egiti mate governnent function.

(3) Information which, if disclosed,
woul d rai se the cost of governnent
procurenents or give a manifestly
unfalr advantage to any person
proposing to enter into a contract
or agreenent wth an agency,
including information pertaining to
col | ective bargai ning; .o

S. Stand. Comm Rep. No. 2580, 14th Leg., 1988 Reg. Sess., Haw.
S.J. 1093, 1095 (1988).

Cenerally, the disclosure of a list of a vendor's
prof essional or skilled personnel submtted to the State would
not result in the frustration of a legitinmte governnent
function. However, the facts surrounding this IFB are quite
unique. The O P is inforned that the pool of qualified MCTs and
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EMIs within the State of Hawaii is very limted. |ndeed, nost

M CTs and EMIs residing in Maui County currently are enpl oyed by
ILS, Mercy's conpetitor in the bidding process. W also are
informed that the IFB to supply enmergency nedical services to the
County of Maui was structured into three separate steps with this
factor in mnd, so that new service providers would be given a
reasonabl e and fair opportunity to conpete for the new contract.
That is, an eval uation of whether the bidder had qualified

enpl oyees would cone after the selection of the | owest
responsi bl e bidder in order that an entity not presently

enpl oying M CTs and EMIs in Maui County coul d nonethel ess submt
a bid and recruit personnel at a later stage in the bid process.

Docunmentary evidence submtted for the QP s review by your
of fice, including an unsigned letter froman unidentified current
I LS enpl oyee, may indicate that there is sonme evidence to suggest
t hat pressure has been exerted upon current |ILS enployees not to
sign with Mercy. Reports of alleged intimdation and harassnent
have al so been reported by the news nedi a.

In the event that public disclosure of the list of Mercy's
EMI's and M CTs woul d di scourage or di ssuade individuals from
applying for positions with Mercy, for fear of retaliation by
ILS, their current enployer, we believe that DAGS m ght be
aut hori zed, under these unique facts, to withhold the list, on a
tenporary basis, to prevent Mercy's disqualification fromthe
bi ddi ng process. 1In the presence of credible and reliable
evi dence to suggest that individuals would be di ssuaded or
di scouraged from applying for positions with Mercy, the | ow
bi dder, out of fear of retaliation by their present enployer,’ we
believe that the disclosure of the list nmay "raise the cost of
government procurenents.” Specifically, to the extent that the
| ow bi dder in response to DAGS |FB cannot recruit qualified
personnel due to fear that disclosure of the Iist may cause Mercy
applicants to lose their present enploynent, disclosure of the
list mght increase the cost of governnment procurenents by
di squalifying the I ow bidder. [|If that happened, the bid m ght be
awarded to the next | owest bidder, ILS, which would cost the
State $443,864 nore than the Mercy bid.

"The QP is inforned that the new emergency nedi cal services
contract for the County of Maui is not scheduled to go into effect
until Cctober 1, 1993. Thus, if ILS enployee have applied for
positions with Mercy, and |l ose their enploynment as a result of this
fact, it is conceivable that these individuals could be unenpl oyed
for several nonths.
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However, evidence concerning alleged threats of term nation
and intimdation is conflicting at best. For exanple, the QP
has received signed letters fromseveral individuals who have
applied with Mercy and who are currently enpl oyed by ILS, stating
that ILS has not threatened or coerced themin any manner. The
O P has also received unsolicited tel ephone calls from severa
current ILS enpl oyees who have represented that no pressure has
been exerted upon themby ILS. Additionally, in aletter to the
O P dated June 3, 1993, Alan S. Konishi, the attorney for ILS
st at ed:

The purpose of this letter is to state for
the record that regardl ess of whether TLS is
awar ded the Maui EMS contract, it wll not
take any punitive actions agai nst current
enpl oyees who have commtted or expressed an

interest to work for [Mercy]. First and
forenost, ILSis [a] partially owned by its
enployees . . . . Regardless of which bidder

wins the Maui contract, ILS wll still
operate a sizeable operation on Gahu and
Kauai. ILS wll not jeopardize its
reputation and standing with its
owner/ enpl oyees and in the conmunity by
engaging in punitive action agai nst the Maui
enpl oyees. Additionally, it is not in the
interest of ILS to engage in such activity
because, as [Mercy] has discovered, the pool
of qualified and duly certified EMS personnel
in Maui County is not large, and it would be
difficult for ILS to continue providing
service until Septenber 30, 199[3] if it
engaged in retaliatory acts agai nst
owner s/ enpl oyees.

Letter fromAlan S. Konishi to Kathleen Callaghan, Director of
the Ofice of Information Practices at 2 (June 3, 1993).

O critical inportance, is the fact that on June 2, 1993,
Mercy did indeed submt to DAGS a two page list of MCTs and EMIs
proposed to work under the State contract. The list contained a
total of 32 names of M CTs and 32 nanmes of EMIs, and was
acconpani ed by copies of each individual's certification as an
M CT or EMI, and other docunents required by the IFB. This
strongly suggests that individuals have not been deterred from
applying for positions with Mercy as M CTs and EMs.
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In adopting the U PA the Legislature declared that "it is
the policy of this State that the formati on and conduct of public
policy--the discussions, deliberations, decisions, and actions of
gover nnment agenci es--shall be conducted as openly as possible.”
Haw. Rev. Stat. 092F-2 ( Supp. 1992). G ven this declared public
policy, consistent wth standards of review established by state
and federal courts, we have opined that the U PA' s exceptions
must be narrowl y construed and applied with all doubts being
resol ved in favor of disclosure. See QP Op. Ltr. No. 89-16
(Dec. 27, 1989); AOP Op. Ltr. No. 90-3 (Jan. 18, 1990); and AP
Op. Ltr. No. 91-15 (Sept. 10, 1991); U. S. Dep't of Justice v.
Landano, _ U S |, 1993 W 169155 (May 24, 1993). As such,
the application of the U PA s exceptions should not rest upon
t enuous, conclusory, or specul ative argunents.

In light of the above, we do not believe that the |ist
submtted by Mercy is a governnment record that "nust be
confidential in order to avoid the frustration of a legitinmate
governnment function." Haw. Rev. Stat. 092F-13(3) ( Supp. 1992).

Since (1) Mercy has apparently successfully fielded well above

t he m ni mum nunber of personnel required by the IFB, (2) ILS

| egal counsel has assured the OP in witing® that no punitive
enpl oynent action will be inposed upon ILS enpl oyees whose nanes
appear on the list, and (3) there is an absence of persuasive and
credi bl e evidence to substantiate alleged intimdation and
coercion by ILS, it is our opinion that DAGS or DOH s disclosure
of the list will not raise the cost of governnment procurenents by
di squalifying the | ow bidder. Consequently, the legitimate
government function of obtaining conpetitive bids has not been
frustrated.

Finally, with regard to the timng of the disclosure of
Mercy's list, its disclosure before a Notice of Contract Award
has been issued will not result in the frustration of a
| egiti mate governnent function. The agencies involved have
eval uated materials submtted in Steps 1 and 2 of this bidding
process, and publicly announced the results. The |last renaining
el emrent for consideration is the evaluation of whether the |ist
submtted by Mercy neets the requirenents of the IFB. D sclosure
of the list at this tinme will not result in the frustration of
t hat eval uation process.

Accordingly, it is our opinion that the list submtted to

%W note that the June 3, 1993 letter from A an S. Koni shi
attorney for ILS, to OP Drector Kathleen A. Callaghan is on file
at the AP and is a public record.
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DAGS by Mercy constitutes "governnent purchasing information,"
under section 92F-12(a)(3), Hawaii Revised Statutes, which is not
protected by any of the exceptions in section 92F- 13, Hawai i

Revi sed Statutes. Therefore, under section 92F-11(b), Hawaili
Revi sed Statutes, the |list nust be nade avail able for inspection
and copyi ng.

CONCLUSI ON

For the reasons discussed above, it is our opinion that the
list of MCTs and EMI's submtted by Mercy to DAGS on June 2, 1993
is a governnment record that nust be nmade available for public
i nspection and copyi ng upon request. Specifically, we conclude
that the list constitutes governnent purchasing information under
section 92F-12(a)(3), Hawaii Revised Statutes, and that none of
t he exceptions in section 92F-13, Hawaii Revised Statutes, would
permt DAGS or the DOH to w thhold public access to the list.

Pl ease contact ne at 586-1404 if you should have any
guestions regarding this opinion letter.

Very truly yours,
Hugh R Jones
Staff Attorney

APPROVED:

Kat hl een A. Cal | aghan

Di rect or

HRJ: sc

At t achment

C: Honor abl e Robert Takush
Conmptrol |l er

Honor abl e John C. Lewin, M D.
Director of Health

Honor abl e Robert A. Marks
At torney Cener al

Russel | Suzuk
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Deputy Attorney Ceneral
Al an S. Koni shi, Esq.
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